Practitioner's Docket No.: 28450-703.201 

POWER OF ATTORNEY BY ASSIGNEE TO EXCLUSION OF INVENTOR 



UNDER 37 C.F.R. S 3.71 WITH REVOCATION OF PRIOR POWERS 



PATENT 



The imdersigned ASSIGNEE of the entire interest in: 
□ U.S. Patent No. 

lEI U.S. application no. 09/942.959 filed August 3 1 , 2001 . 

hereby appoints all Wilson Sonsini Goodrich & Rosati attorneys registered to practice before the United States Patent and 
Trademark Office, as associated with: 

Customer No. 021971 

to prosecute this application and transact all business in the United States Patent and Trademark Office in coimection therewith 
and hereby revokes all prior powers of attorney; said appointment to be to the exclusion of the inventors and the inventors' 
attorneys in accordance with the provisions of 37 C.F.R. § 3.71. 

The following evidentiary documents establish a chain of title from the original owner to the Assignee: 

(complete one of the following) 

13 a copy of an Assignment and Change of Name Documents attached hereto, which Assigimient and Change of 
Name Documents have been (or are herewith) forwarded to the Patent and Trademark Office for recording; or 

I I the Assigrunent recorded on at reel , frames - 

Pursuant to 37 C.F.R. § 3.73(b) the undersigned Assignee hereby states that evidentiary documents have been reviewed and 
hereby certifies that, to the best of ASSIGNEE'S knowledge and belief, title is in the identified ASSIGNEE. 



CHANGE OF CORRESPONDENCE ADDRESS 

Direct all correspondence and telephone calls to: 



Name 


Jeffrey W. Guise 


Address 


Wilson Sonsini Goodrich and Rosati 


Address 


650 Page Mill Road 


City 


Palo Alto 


State 


CA 


Zip 


94304 


Customer No.: 021971 


Country 


USA 


Telephone 


(858) 350-2300 


Fax 


(858) 350-2399 





ASSIGNEE: Naryx Pharma, Inc. 



Name: 




Title: frs>^'<^£^ ^ 
Date: l^/ / / pX,' 
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Assignment of Serial No. 09/942,959 Attorney Docket No. 39'1 87-1457 

ASSIGNMENT 



I, ROBERT S. OSBAKKEN, a citizen of the United States of America, residing 
at 5388 Cherry Ridge Drive, Cannarillo, CA 93012 {hereinafter Assignor), for good 
and valuable consideration, have assigned and do hereby assign to 



a corporation organized under the laws of California, having a principal business 
address of 6420 Via Real Ste. 7, Carpinteria, CA 93013 (hereinafter Assignee), its 
successors, assigns and legal representatives, the entire right, title and interest in 
and to all subject matter disclosed in the U.S. Patent Application No. 09/942,959 
entitled: 

AEROSOLIZED ANTI-INFECTIVES ANTl-INFLAMMATORIES, AND 
DECONGESTANTS FOR THE TREATMENT OF SINUSITIS 

which was filed on August 31 . 2001 and in and to all Convention and Treaty rights 
of all kinds, in all countries throughout the world, for all such subject matter, 
including the right to claim for any such foreign applications any priority rights to 
which such applications are entitled under international conventions, treaties or 
otherwise and, in and to, all Letters Patent to be obtained for said subject matter 
by the above application or any continuation, division, continuation-in-part, 
extension, conversion to 35 USC 111 (b> or substitute thereof, and any reissue, 
reexamination or extension of said Letters Patent. 

Assignor agrees to do all acts and sign all documents necessary to secure, 
defend and maintain all said Letters Patent and rights, including any continuations, 
divisionals, reissues, renewals and extensions, and request issuance of all said 
Letters Patent to the above Assignee in accordance with this assignment. 



SINUSPHARMACY.COM, INC. 



RECEIVED 




-1- 



HELLER EHRMAN 



Assignment of Serial No. 09/942,959 



Attorney Docket No. 39187-1457 



Robert S. Osbakken 



STATE OF CALIFORNIA ) 

)SS 

COUNTY OF ) 



I hereby certify that before me, in the State of California, personally 
appeared ROBERT S. OSBAKKEN, personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person whose name is subscribed to this 
instrument, and acknowledge that he executed it. 



WITNESS my hand and official seal. 



SEE 
ATTACHMENT 



Notary Public 
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I 



state of California 
County of 



personallv appeared iiMUS^^-^. 



Scott V.lofflbardo 
Notary Public 



^= SCX)TtV.LOMBARDO;- h 

i§'^'^m >totayPobIic-Canfomia„g 
k^^W'- ScffTtaB<it)aroCounijr. r = 

3 



evidence 
acted, execulfli the instrument. 



^NolaiySealAtove 




Description of Attached Document 

Title or Type of Document: 



Document Date: 



Signer(s) Other Than Named Above:. 



Capacity(ies) Claimed by Signer 

Signer's Name: ^ ■ 

□ Individual 

□ Corporate Ofricer-Title(s): 

□ Partner -□ Limited □ General 

□ Attorney in Fact 

□ Trustee 

□ Guardian or Conservator 

□ Other; _ 

Signer Is Representing: . 




Assignment of Serial No. 09/942,959 



Attorney Docket No. 39187-1457 
{previously 051354-5001-1-US) 



ASSIGNMENT 

I, MARY ANNE HALE, a citizen of the United States of America, residing at 
23038 Leonara Drive, Woodland Hills, CA 91367 (hereinafter Assignor), for good 
and valuable consideration, have assigned and do hereby assign to 

SINUSPHARMAACY.COM, INC. 
a corporation organized under the laws of California, having a principal business 
address of 6420 Via Real Ste. 7, Carpinteria, CA 9301 3 (hereinafter Assignee), its 
successors, assigns and legal representatives, the entire right, title and interest in 
and to all subject matter disclosed in the U.S. Patent Application No. 09/942,959 
entitled: 

AEROSOLIZED ANTl-INFECTIVES ANTI-INFLAMMATORIES. AND 
DECONGESTANTS FOR THE TREATMENT OF SINUSITIS 

which was filed on August 31 , 2001 and in and to all Convention and Treaty rights 
of all kinds, in all countries throughout the world, for all such subject matter, 
including the right to claim for any such foreign applications any priority rights to 
which such applications are entitled under international conventions, treaties or 
otherwise and, in and to, all Letters Patent to be obtained for said subject matter 
by the above application or any continuation, division, continuation-in-part, 
extension, conversion to 35 USC 1 1 1 (b) or substitute thereof, and any reissue, 
reexamination or extension of said Letters Patent. 

Assignor agrees to do all acts and sign all documents necessary to secure, 
defend and maintain all said Letters Patent and rights, including any continuations, 
divisionals, reissues, renewals and extensions, and request issuance of all said 
Letters Patent to the above Assignee in accordance with this assignment. 



Assignment of Serial No. 09/942,959 



Attorney Docket No. 39187-1457 
(previously 051 354-5001-1 -US) 



Date: 





STATE OF CALIFORNIA 



)SS 



COUNTY OF 



1 hereby certify that before me, in the State of California, personally 
appeared MARY ANNE HALE, personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person whose name is subscribed to this 
instrument, and acknowledge that he executed it. 

WITNESS my hand and official seal. 



Date: 



Notary Public 



SEE 
ATTACHMENT 
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CALIFORNIAAIX^UI^^^ 



State of California 



personally appeared TO m^J O^/HP,^ 




Scott V.Lombardo 
Notary Public 



^COTT V. LOMBARDO L 

Commission # 1222602 « 

Notary Public- Calif cfria | 

Santa Bortxira County r 



□ personally known to me 
52^roved to me on the basis of satisfactory 
evidence 

to be the person{s) whose . name{s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

WITNESS ml/hand and Gfficial>5al. 1 / 

_J\jidT. V. (Lmlwuk 

Sinnaiure of Nolarv PuWic 



- OPTIONAL ■ 



Description of Attached Document 

Title or Type of Document: .. — 



Document Date: . . — 

Signer{s) Other Than Named Above: 

Capacity{ies) Claimed by Signer 

Signer's Name: 
□ Individual 
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Assignment of Serial No. 09/942,959 Attorney Docket No. 39187-1457 

(previously 051354-5001-1-US) 

ASSIGNMENT 

I, FREDERICK T. LEIVO, a citizen of the United States of America, residing 
at 654 Oak Avenue, Carpinteria, CA 93013 (hereinafter Assignor), for good and 
valuable consideration, have assigned and do hereby assign to 

SINUSPHARMACY.COM. INC. 
a corporation organized under the laws of California, having a principal business 
address of 6420 Via Real Ste. 7, Carpinteria, CA 93013 (hereinafter Assignee), its 
successors, assigns and legal representatives, the entire right, title and interest in 
and to all subject matter disclosed in the U.S. Patent Application No. 09/942.959 
entitled: 

AEROSOLIZED ANTI-INFECTiVES ANTI-INFLAMMATORIES. AND 
DECONGESTANTS FOR THE TREATMENT OF SINUSITIS 

which was filed on August 31 , 2001 and in and to ail Convention and Treaty rights 
of all kinds, in all countries throughout the world, for all such subject matter, 
including the right to claim for any such foreign applications any priority rights to 
which such applications are entitled under international conventions, treaties or 
otherwise and, in and to, ail Letters Patent to be obtained for said subject matter 
by the above application or any continuation, division, continuation-in-part, 
extension, conversion to 35 USC 1 1 1 (b) or substitute thereof, and any reissue, 
reexamination or extension of said Letters Patent. 

Assignor agrees to do all acts and sign all documents necessary to secure, 
defend and maintain all said Letters Patent and rights, including any continuations, 
divisionals, reissues, renewals and extensions, and request issuance of all said 
Letters Patent to the above Assignee in accordance with this assignment. 



-1- 



!i 

Assignment of Serial No. 09/942,959 Attorney Docket No. 39"! 87-1 457 

(previously 051 354-5001-1-US) 



Frederick T.Teivo 



STATE OF CALIFORNIA 
COUNTY OF 



)SS 



I hereby certify that before me, in the State of California, personally 
appeared FREDERICK T. LEIVO, personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person whose name is subscribed to this 
instrument, and acknowledge that he executed it. 

WITNESS my hand and official seal. 



Notary Public 



SEE 

ATTACHMENT 
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State of California 
County of 

s 



On_ 



bale 



Scott V.Lombardo 
Notary Public 



personally appeared . 




" SCOTT V.LOMBARDO ; k 
Commiaflon #1222*02 • |. 
Notary PubTic-Canfomlcx g 
Santa Bortaro County f 
N/VCaTm&pi'BsMcy30,2IGf 



□ pefsonaily known to me .^^.orv 
^ved to me on the basis of sat,sfactory 

evidence 

to be the person{s) whose name(s) is/are 
subscribed to the within instrument and 
acknoXdged to me that he/she/they executed 
same in his/her/their authorized 
the same .n his/her/their 

STa3 onth^lnstJ^m^^^^ 
tS entny upon behalf of which the person(s) 
acted, executed the instrument. 



WITNESS' 




, ■ ■ ■ : ^^^'^'^^h,^ ^siuable to persons relying on the document 




Assignment of Serial No. 09/942,959 



Attorney Docket No. 39187-1457 
(previously 051 354-5001-1-US) 



ASSIGNMENT 



!, James D. Munk, a citizen of the United States of America, residing at 
4907 Via Cupertino, Camariilo, GA 93012 (hereinafter Assignor), for good and 
valuable consideration, have assigned and do hereby assign to 



a corporation organized under the laws of California, having a principal business 
address of 6420 Via Real .Ste. 7, Carpinteria, CA 9301 3 (hereinafter Assignee), its 
successors, assigns and legal representatives, the entire right, title and interest in 
and to all subject matter disclosed in the U.S. Patent Application No. 09/942.959 
entitled: 

AEROSOLIZED ANTI-INFECTIVES ANTI-INFLAMMATORIES, AND 
DECONGESTANTS FOR THE TREATMENT OF SINUSITIS 

which was filed on August 31, 2001 and in and to all Convention and Treaty rights 
of all kinds, in all countries throughout the world, for all such subject matter, 
including the right to claim for any such foreign applications any priority rights to 
which such applications are entitled under international conventions, treaties or 
otherwise and, in and to, ait Letters Patent to be obtained for said subject matter 
by the above application or any continuation, division, continuation-in-part, 
extension, conversion to 35 USC 11 1(b) or substitute thereof, and any reissue, 
reexamination or extension of said Letters Patent. 

Assignor agrees to do all acts and sign all documents necessary to secure, 
defend and maintain all said Letters Patent and rights, including any continuations, 
divisionals, reissues, renewals and extensions, and request issuance of all said 
Letters Patent to the above Assignee in accordance with this assignment. 



SINUSPHARMACY.COM INC., 



-1- 




HELL FR FHR^ylAM 



Assignment of Serial No. 09/942,959 Attorney Docket No. 39'l 87-1 457 

(previously 051 354-5001 -1-US) 




STATE OF CALIFORNIA ) 

)SS 

COUNTY OF ) 

I hereby certify that before me, in the State of California, personally 
appeared JAMES D. MUNK, personally known to me (or proved to me on the basis 
of satisfactory evidence) to be the person whose name is subscribed to this 
instrument, and acknowledge that he executed it. 

WITNESS my hand and official seal. 



Notary Public 



SEE 
ATTACHMENT 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 



State of California 



County of 
On 5 



Scott V.Lombardo 
Notary Public 



personally appeared _ 



Doe. Notary PubUc') 




SCOTT V. LOMBARDO L 
Commission* 12226Ce I 
Notary Pubnc-Caiifomta | 
Santa Baitjaru County f 
My Camm.Bg3rasMay30,2D03 f 



□ pejsonally known to me 

□k^^ved to me on the basis of satisfactory 

evidence 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
aclcnowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon , behalf of which the person(s) 
acted, executed the instrument. 




Though the information t)elow is not required by law, it may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 



Description of Attached Document 

Title or Type of Document: 



Document Date: . 



_ Number of Pages: . 



Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer 

Signer's Name: : 

□ Individual 

□ Corporate Officer — Title(s): 

□ Partner — □ Limited □ General 

□ Attorney in Fact 

□ Trustee 

□ Guardian or Consen/ator 

□ Other:. 



Signer Is Representing: _ 



)p ot thumb here 
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SECRETARY OF STATE 
■ I, BILL JONES, Secretary of State of the State of California, 
hereby certify: " 

That the attached transcript of pageCs) has 
been compared with the record on file in this office, of 
which it purports to be a copy, and that it is full, true 
and correct. 



IN WITNESS WHEREOF, 1 execute this 
certificate and affix the Great Seal of 
the State of California this day of 




I fl 2600 



Secretary of State 



SsoSuu Form re-1117 (lev. OTS) 



SMt .-iiSED-FlLED 
AMENDED -^PESTATED m^m^sor^H,^ 
ARTICLES OF INCOFPORATIOIN st^t-e of CALiFo.qHi& 

smusPHABi^cy:coM,iNc. JUL 11 ZDOO 

a Califoroia Corporation eiujojiEs.SiCHtTARY of state 

The undersigned certify tliat: _ . . 

. r^^nectivelY of SinusPhaimacy.com, Inc., a 
1 • ■n.cy tte president and the secretary, respectively, 

follows: 

■ I 

n 

The purpose of Ae corporation is^ 
Lt^orated by the CalifomiaCorporauons code. 

ni 

■ u -..A tn issue two classes of shares to be designated, 
A. The Company - -*on2ed to f shares which the 

respecnvely/'Comxnon Stock" and Pref^ed^^^^^^^ 
C?n.p3nyisauthori.edtojs^^^^^ 

, ThePref.rredStoc.shalIl.cU^^^ 
consist of OneMilHonFiveHundred« 

Preferred Stock." T^^" is expressly authorized to provrde 
one or more series The ^^^^ of Di^tois om P ^ ^^^^^ ^ ^^^^^^ 3,„es. and to fix 
for the issuance of all ^^^^^P^^^^^^^^^^^^^^^ each such series, such voting powers, or no 
the number of shares and to ^etennme or alter^^^^^^ p^icipating, option^, or other 

C Tl>epowers,p-f=reno=s,righ.s.re*icUons,^dc:I.ern,^e..e.3.i.Stc 
the Series A Preferred Stock are as follows: 



dividends, combmato or splits with «ip«^ » y „y 3ha« of 

■ tr.M:^sructr^:3rrATef:^s»c.couM««..=co„ve«^ 

conversion tights as toUows: 

opdonofthc holder thereof, at ^y.m>=3te^=^^^^ 

Company or any transfer a« nt for the Smes A rr jl.OO by 

.^dandLnassessablesha^sofCommonS^^^^^ 

be^iSpS^^s^^^^^^ 

S«toBdiustmentassetfcAinSection4. 

(U) .achshareofSetjesAPrefer^S^c.*^^^^^^^ 
converted Itrto shares "J— f-'^^t^^To'^ t^-^^^"" °f *= °' 

=?^°;:Kiron*"^^^^^^^^ 

outstanding Series A Preferred Stock. 

- 'for,vc;eries A Preferred Stock, no payment or 



Preferred Stock: 



1-LA/52S14S-1 



if ^iiSs^: 

holder snail oc ci of business on the date ot ^^"^ receive the shares of 

reclassification, conversion o^^'^'^^f'^J.?' ^^fer or other disposition ^ 
trtlf^ or other disposition, property o^^^^^^ 

S^ble upon conversion ^^.J ^ or sale, transfer or other disposition if 

stock shall be protected and preserved in a _.Wkeep 



C5/00 12:17 FAI 213 612 255'' MORGAN. LEfflS-LA (8) 



^justmentby the Company ^^^.^^J" ^'a^^rormakes adis^^^ on its Common 
inthisSection4; If^h^ Company Wpa^^ 

Stockinshares of its '^^"f °^ 2;°!^^^^^^^!^^^^^^^ shares of Common Stock into a 

into a greater number of shares. Cm) ^^^^^f^^^^^'S Common Stock in shares of its capital 
smaUernmnberof shares, (iv) ratification of its Common Stock any shares 

stock other than common Stock on^i^^^^^^^ 

of its capital stock, then the Conveis'on F"ce e^^^^^ ^^^^^^ g^^^ ^^^^^ 

proportionately adjusted so that 'J^J ^^^'^^ff^'-^^^^^ Company which such holder 
Se aggregate number and kind of daares °f '^^^ Jerted all of his shares of 

IX^ovmed immediately follovnngsu.^^^^ 

series A Preferred Stodc ^'^^'^Z^^^"^^^^^ of a dividend or distribution 



reclassification. 



- r. » Tr,t>,ePvent of any liquidation, dissolution or winding up 

before 3ny distributon shaU be midem d^ehotoom^^^ 



interests may appear. 



The liability of the directors of this corporation for monetary damages shall be 
eliminatedtothefiiUestextentpemiissibleunderCaliformalaw. ^ 

3, The foregoing =.ne«Ime.t and restatement of ArUcles of Ineorporetion ha. been duly 
approved by the board of directors. 



I.LA/S257-W.I 



iptoved by require! is 12^20.000. 

DATE: _Zrilii^^-^ 

Robert S. Osb^en, President 



of Series A. 





1-LA/5J5748.1 
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: AMENDED & RESTATED 
ARTICLES OF INCORPORATION 
OF 

SINUSPHARMACY INC, 
a CalifDraia Cprpdratiou . 



ENDORSED - FILED 
In thi sBlct ol lhc$«cnlxy ot State 

: FEB, 0 4 Z002 



'■ The imdcrsigaed certify that: • 

1. They are the president and the secretary, respectively; of SINUSPHARMACY 
INC., a California corporatioa 

2. The Articles of Ihcoiporation of this corporation are amended and restated to read 
as follows: - 



■ The nime of Qiis corporation is SINUSPHARMA, INC. (the "Company^. 



The purpose of the corporation is to engage in any lawful act or activity for which 
a coippration may be organized under tiie General Corporation Law of California o&er. • 
than the banking business, the trust company business or the practice of a profession 
permitted to be incoipoiratcd by the California Corporations Code. • 



A. The Company is authorized to issue two classes of shares to be designated, 
respectively, "Common Stodc" and "Preferred Stock." The total number of shares which • 
the Company is authorized to issue is Thirty-Five Million (35,000,000) shares. Thirty 
Million (30,000,000) shares of which shall be Common Stock and Five Million 
(5,000,000) shares of which shall be Preferred Stock, each having no par value.' 

B. The Prefeired Stock shall be divided into series. The first series shall 
consist of One Million Five Hundred Thousand (1,500,000) shares and is designated 
"Series A Preferred Stock." The second series shall consist of Three Million Five 
Hundred Thousand (3,500,000) shares and is designated "Series B Preferred Stock." The 
remaining shares of Preferred Stock may be issued from time to time in one or more 
series. The Board of Directors of the Company is expressly authorized to provide for the 
issuance of all or any of the shares of the Prefeired Stock in one or more series, and to fix 
the nurnber of shares and to determine or alter for each such series, such voting powers, 
or no voting powers, and such designations, preferences, and nclative, participating, 
optional, or other rights and such qualifications, limitations, or restrictions thereof as 
shall be stated and expressed in the resolution or resolutions adopted by the Board of 
I>rrectors providmg for the issuance of such shares and as maybe pcrmitted.by the . 
General Corporation Law of the State of California. 
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C. The powers, preferences, rights, restrictions, and other matters relating to • 

■ • the Series A Preferred Stock are as fallows: ■ 

1. Dividends . Holders of Series A Preferred Stock, in preference to the 
holders of Series B Prefcircd Stock and Common Stock of the Company, shall be entitled 

• to receive cash dividends at the rate of $.25 per share (as adjusted for. any stock dividends, 
combinations, splits, rec^iializations and the like with respect to such shares), per 
annum, payable out of funds legally available therefore. Such dividends shall be payable 
only when, as, and if declared by the Board of Directors, of the Company and shaU be 
non-cumulative. Except as otherwise provided herein, no right shall accrue to holders of • 

■ Series A Preferred Stock byreasonofthe fact that dividends on said shares were not 
declared in any prior year, nor shall any rnideclared or unpaid dividend bear or accrue any 
interest. No dividen<k shall be paid on any Series B Preferred Stock or Common Stock 
of tihe Company during any fiscal year of ■flie Company imtil dividends in the amoimt of 
$.25 per share (as adjusted for any stock dividends, combinations or splits with respect to . 

. such shares) shall have been paid or declared and set apart during the fiscal year, and no 
dividends shall be paid on any share of Series B Prcfeired Stock or Common Stock unless 
a dividend (including any amount of dividends paid pursuant to this Section 1) is paid 
with respect to all outstanding shares of Series A Preferred Stock in an amount equal to or 
greater than the aggregate amount of such dividends for all shares of Common Stock into 
which each such share of Series A Preferred Stock could then be converted. 

2. Voting Rights . Except as expressly Teguired by law or as required by law, 
the Series A Preferred Stock shareholders shall have the same voting rights as the holders 

. of the Common Stock and shall he entitled to notice of any shareholders' meeting in . 
. accordance with the Bylaws of the Corporation, and .the holders of Common Stock, Series 

■ A Preferred Stock, and Series B Preferred Stock shall vote togedicr as a single class on all " 
matters. Bach holder of Common Stock shall be entitled to one vote for each share of 
Common Stock held, and each holder of Series A Prcfenred Stock shall be entitled to one 
vote for each share of Series A Preferred Stock. 

3. - Conversion Rights . The holders of the Scries A Preferred Stock shall have 
conversion rights as follows: 

(a) Conversion Rights and Automatic Conversion . 

(i) Each share of Series A Preferred Stock shall be convertible, 
at the option of the bolder thereof, at any time after the date of issuance of such share, at 
the ofQcc of this Company or any transfer agent for the Series A Preferred Stock, into 
such number of Mly paid and nonassessable shares of Common Stock as is determined 

•by dividing S 1 .00 by the Series A.Prefcired Stock Conversion Price (as defined below) at 
the time in effect for such share. The "Series A Conversion Price" shall initially be 

• SI. 00. Such initial Series A Conversion Price shall be subject to adjustment as set forth 
in Section 4. • . 

(ii) Each share of Series A Preferred Stock shall automatically 
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be converted into shares of Common Stock at the Series A Conversion Price at the time 
in effect for such Series A Preferred Stock: (a) Immediately upon the consimimation of 
• the Company's sale of its Common Stock in a bona fide, firm commitment imderwriting 
pursuant to a registration 

statement on Forai S- 1 under the Securities Act of 1 933, as amended (or any equivalent 
•successor form); "or (b) upon the qjproval of the holdere of not less than a majority of the 
then outstandbg Scries A Prcfen-ed Stock.. • 

Qii) Uponconversionof any Series A Preferred Stock, no 
payment or adjustment shall be made on account of dividends, accrued and impaid if any, 
on the Series A Preferred Stock. 

(b) ■ Mechanics of Conversion . Before anyholderof Series A Preferred 
Stock shall be entitled to convert the same into shares of Common Stock, he shall 
surrender the certificate or certificates therefor, duly endorsed, at the office of the 
Company or of any transfer agent for the Series A Preferred Stock, and shall give written 
notice by mail, postage prepaid, to the Company at its principal corporate office, of the 

. election to convert the same and shall state therein tiie name or names in which the 
certificate or certificates for shares of Common Stock are to be issued. The Company . 
shall, as soon as practicable thereafter, issue and deliver at such office to such holder of 
Series A Preferred Stock, or to the nominee or nominees or such holder, a certificate or 
certificates for the number of whole shares of Common Stock to which such holdw shall 
. be entitled as aforesaid. Such conversion shall be deemed to have been made 
immediately prior to the close of business on the date of such surrender of the shares of 
Series A Preferred Stock to be converted, and the person or persons entitled to receive the 
shares of Common Stock issuable upon such conversion sh^ be treated for all purposes 
as the record holder or holders of such shares of Common . Stock as of such date. If the 
conversion is in connection with an underwritten offer of securities registered pursuant to 
the Securities Act of 1933, the conversion may, at the option of any holder tendering- 
Series A Preferred Stock for conversion, be conditioned upon the closing with the • 
underwriter of the sale of securities pursuant to such offering, in which event the person 
(s) entitled to receive the Common Stock issuable upon such conversion of the Series A 
Preferred Stock shall not be deemed to have converted such Series A Preferred Stock 
until immediately prior to the closing of such sale of securities. 

(c) . Consolidation or Merger . In case of the consolidation or merger of 
the Company with or into another corporation or entity (other than a merger not involving 
any reclassification, conversion or exchange of outstanding Common Slock in which the 
Company is the survi'-ing corporation), or in case of the sale, transfer or other disposition . 
of all or substantially all of the property, assets or business of the Company as a result of 
which sale, transfer or other disposition, property other than cash shall be payable or 
distributable to the holders of the Common Stock, each share of Series A Preferred Stock 
shall thereafter be convertible into the number and class or series of shares or other 
securities or property of the Company, or of the Company resulting fi'om such 
consolidation or merger or to which such sale, transfer or other disposition shall have 
been made, to which the Common Stock otherwise issuable upon conversion of such 
share of Series A Preferred Stock would have been entitled upon such reorganization. 
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consolidation, merger or sale, transfer or other disposition if outstanding at the time ■ 
tfaer&of; and in any such case appropriate adjustment, as determined by tiie board of • 
directors, shall be made in the application of the provisions set forth in this Section 3 with 
Te^>ect to the conversion rights thereafter of the holders, of the Series A Preferred Stock. 
Proper provision shall be made as apart of the terms of any such consolidation, merger, 
. sale, transfer or other disposition whereby the conversion rights of the holdws -of Series A 
Preferred Stock shall be protected and preserved in accordance with the provisions of this 
Sectiorj3. 

(d) Reservation of Shares . The Company shall at all times.reserve and 
keep available, out of its authorized but unissued Common Stock, for the purpose of 
enabling it to set aside shares to satisfy any obligatioii to issue shares of Common Stock . 
upon conversion of Series A Preferred Stock, such number of shares ofCommon Stock as 
shall then be issuable upon the conversion of all outstanding shares of Series A Preferred 
"stock. 

4. Adjustment of Number of Shares Issuable TJpon Con version and the 
Conversion Price . The number of shares issuable upon convHsion and the Scries A 
Conversion Price subject to adjustment by the Conapany from time to time tipon the ^ 
occurrence of the events enumerated in this Section 4. If the Company (i) pays a dividend 
or makes a distribution on its Common Stock in shares of its Common Stock, (ii) 
subdivides its outstanding shares ofCommon Stock into a greater number of shares, (iii") 
combines its outstanding shares ofCommon Stock into a smaHef number of shares, (iv) 
makes a distribution on its Common Stock in shares of its coital stock other than 
Common Stock or (v) issues by reclassification of its Common Stock any shares of its 
capital stock, then flie Conversion Price in effect immediately prior to such action shall be 
proportionatelyadjustedsoflwteachboldeTof diaresof Scries A Preferred Stock may _ 
receive the aggregate nimiber and kind of shares of capital" stock of the Company which 
such holder would have owned immediately following such action if he had converted all 
of his shares of Series A Preferred Stock into Common Stock immediately prior to such 
action. The adjustment shall become efiFective immediately after &e record date in the 
case of a dividend or distribution and inunediately after the effective date in tiie case of a 
subdivision, combinationor reclassification. 

5. liquidation Preference . In the event of any liquidation, dissolution or 
winding up of the affairs of the Company, whether voluntary or involuntary, aflrar 
payment or provision for payment of the debts and other liabilities of tiie Company, the . 
holders of shares of Series A Preferred Stock shall be entitled to receive, out of tiie assets 
of the Company, $1.00 per share before any distribution, shall be made to the holders of 
the Series B Preferred Stock or Common Stock. After payment in fuU of the foregomg 
liquidation preference, the remaining assets of the Company available for distribution to 
stockholders shall be distributed to the other stocldiolders as tiieir respective interests may 
appear. 

D. Thepowers,preferences,rights, restrictions, and other matters relating to 
the Series B Preferred Stock are as follows: 
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1 . . Dividends . Holders of Series B Preferred Stock, in preference to the 
toldeis of Common Stock of the Gompany, shall be entitled to receive cash dividends at 

■ the rate of$.25 per sbflre(asadjiisted for any stock dividends, combinations, splits, • 
. recapitalizations and the like with respect to such shares), per annum, payable out of ^ 
&nds legally available therefore. Such dividends shall be payable only when, as, and if 
declared by the Board of Directors of the Company and shall be non-cumulative. Except 

". • as otherwise provided herein, no right shall accrue to holders of Series B Preferred Stock 
by reason of the fact that dividends on said shares were not deelarsd in any prior year, nor 
shall any undeclared or ui^aid dividend bear or accrue any interest No dividends shall 
be paid on any Common Stock of the CompEny during any fiscal year of the Company 
until dividends in the amount of S.25 per share (as adjusted for any stock dividends, 
combiaations or sphts with respect to such shares) shall have been paid or declared and 
set apart during the fiscal year, and no dividends shall be paid on any share of Common 
Stock unless a dividend (including any amount of dividends paid pursuant to this Section 
1) is paid with respect to all outstanding shares of Series B Preferred Stock in an amount 
equal to or greater than the aggregate amount of such dividends for all shares of Corranon 
Stock into which each such share of S eries B Preferred Stock could then be converted. 

2. Voting Ri^ts . Except as ej^iressly required by law or as required by law, 
the Series B Preferred Stockshareholders shall have the same voting rights as the holders 
of the Common Stock and shall be entitled to notice of any shareholders' meeting in 
accordance wifhthe Bylaws of the Corporation, and the holders of Common Stock, Series 

' A Preferred Stock, and Series B Preferred StockshaU vote together as a single class on all . 
mattors.' Eadi holder of Common Stock shall be entitled to one vote for each share of 
Conmidn Stock hdd, and each holder ofSeriesBPrcfeaxed StockshaU be entitled to one , 
vote for each share of Series B. 

3. Conversion Rights . The holders of the Series B Prefenxd Stock shall have 
conversion rights as follows: 

(a) Conversion Rights and Automatic Conversion . 

"(i) Each share of Series BPrefenned Stock shall be convertible, 
at Hhc option of the holder thereof, at any time after the date of issuance of such share, at 
the office of this Company or any transfer agent for the Series B Preferred Stock, into 
• such number of fully paid and nonassessable shares of Common Stock sis is determined 
■by dividmg $1 ,00 by the Series B Preferred StockConversion Price (as defined below) at 
the time in effect for such share! The "Series B Conversion Price" shall initially be Sl.OO. 
Such initial Series B Conversion Price shall be subject to adjustment as set forth in 
Section 4. 

(ii) Each share ofSeriesB Preferred Stock shall automatically 
be converted into shares of Common Stock at the Series B Conversion Price at the time in 
effect for such SeriesB Preferred Stock: (a) Immediately xxpon the consummation of the 
Company's sale of its Common Stock in a bona fide, firm commitment imderwriting 
pursuant to a registration statement on Form S-1 under the Securities Act of 1933, as 
amended (or any equivalent successor form); or (b) vrpon the approval of the holders of 
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not less than a majority of the then outstandmg Series B Preferred Stock. 

(iii) Upon conversion ofany Scries BPrefeired Stock, no 
payment or adjustment shall be made on account of dividends, accrued and unpaid if any, 
on the Scries B Prefeired Stock. 

(b) Mechanics of Conversion . Before any holder of SeriesB Preferred • 
Stock shall be entitled to convert the same into shares of Common Stock, he shall 
sunrcnder the certificate or ccitificates therefor, duly endorsed, at the office of the 
Company or ofany transfer agent for the Series B Preferred Stock, and shall give written 
notice by mail, postage prepaid, to the Company at its principal corporate ofiSce, of tiie 
election to convert the same and shall state therein the name or names in. which the 
certificate or certificates for shares of Common. Stock are to be issued. The Company 
shall, as soon as practicable thereafter, issue and deliver at such office to such holder of 
Series B Preferred Stock, or to the nominee or nominees or such, holder, a certificate or 
certificates for the number of whole shares of Common Stock to which such holder shall 

be entitled as aforesaid. Such conversion shall be deemcd to have been made 
immediately prior to the close of business on the date of such surrender of the shares of 
Series B Preferred Stock to be converted, and the person or persons entitled to receive the . 
shares of Common Stock issuable iqjon such conversion shall be treated for all purposes 
as the record holder or holders of such shares of Common Stock as of such date. If the 
conversion is in connection with an underwritten offer of securities registered pursuant to 
the Securities Act of 1933, the conversion may, at the option ofany holder tendering 
Series B Preferred Stock for conversion, be conditioned upon the closing with the 
underwriter of the sale of securities pursuant to such offering, in which event the person 
(s) entitled to receive the Common Stock issuable upon such conversion of ihc Series B 
Preferred Stock shall not be deenSed to have converted such Scnes.B Preferrcd.Stock 
until immediately prior to the closing of such sale of securities. - " 

(c) Consolidation or Merger . In case of tiie consolidation or merger of 
. the Company witii or into another corporation or entity (other than. a merger not involving 

any reclassification, conversion or exchange of outstanding Common Sto ck in which the 
Company is the sxurviying corporation), or in case of the sale, transfer or other disposition 
of all or substantially all of the property, assets or business of the Company as a result of 
. which sale, transfer or other disposition, property other than cash shall be payable or 
distributable to the holders of the Common Stock, each share of Series B Preferred Stock 
shall thereafter be convertible into the nimiber and class or series of shares or other 
securities or property of the Company, or of the Company resulting finom snch 
consolidation or merger or to which such sale, transfer or other disposition shall have 
been made, to which fee Common Stock otherwise issuable upon conversion of such 
share of Series B Preferred Stock would have been entitled upon such reorganization, 
consolidation, merger or sale, transfer or other disposition if outstanding at the time 
thereof and in any. such case appropriate adjustment, as determined by the board of 
directors, shall be made in the appUcation of the provisions set forth in this Section 3 with 
respect to the conversion rights thereafter of the holders of the Series B Preferred Stock. 
Proper provision shall be made as a part of the terms of any such consohdation, merger, 
sale, transfer or other disposition whereby the conversion rights of the holders of Series B 
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Prefened Stock shall be protected and preserved in accordance with the provisioias of this 
Sections. 

(d) Reservation of Shares . The Company shall at all times reserve and 
keep available, out of its authorized but unissued Common Stock, for tiie pinpose of 
enabling it to set aside shares to satisfy any obligation to issue shares of Common Stock 
upon conversion of Sraies B Preferred Stock, such number of shares of Common Stock as 
shall then be issuable upcm the conversion of all outstanding shares of Series B Prsfsrred 
Stock. 

4. Adjustment of Number of Shares Issuable Upon Conversion and the 
Conversion Price . The number of shares issuable upon c»nversion and the Series B 
Conversion Price subject to adjustment by the Company from time to time upon the 
occurrence of the events enumerated in this Section 4. If the Company (i) pays a dividend 
or makes a distribution on its Common Stock in shares of its Common Stock,- (ii) 
subdivides its outstanding shares of Common Stock into a greater number of shares, (iii) 
combines its outstanding shares of Common Stock into a smaller munbcr of siiares, (iv) 
makes a distribution on its Common Stock in shares of its capital stock other tiaan 
Common Stock or (v) issues by reclassification of its Common Stock any shares of its 
capital stock, then tiie Conversion Price in effect immcdialely prior to such action shall be 
proportionately a^usted so Aat each holder of shares of Series B Preferred Stock may 
receive the aggregate number and kind of shares of capital stock of the Company which 
such holder would have owned immediately following.sudi action if he had converted all 
of his shares of Scries B PreferrKJ Stock into Common Stock immediately prior to such 
action. The adjustrnent shall become effective immediatBly aflear the record date in the 
•case of a dividend or distribution and immediately after the effective date in Hie case of a 
subdivision, combination or reclassification. >. 

5. Liquidation Preference . In the event of any liquidation, dissolution or 
winding up of the affjuis of the Company, whether voluntary or involxmtaiy, after 
payment or provision for payment of the debts and other liabilities of the Company, the 
holders of shares of Scries B Preferred Stock shall be entitled to receive, out of the assets 
of the Company, $1 .00 per share before any distribution shall be made to the holders of 
the Common Stock. Afterpayment in full of the foregoing liquidation preference, the 
remaining assets of the Company available for distribution to stockholders shall be 
distributed to the other stockholders as their respective interests may appear. 

IV 

The liability of the directors of this corporation for monctaiy damages shall be ' . 
eliminated to the fullest extent permissible undex Cahfomia law. 

V 

This corporation is authorized to provide indcnmification of agents (as defined in 
Section 317 of the California Corporations Code) through bylaw provisions, agreements 
with agents, vote of shareholders or disinterested directors or otherwise, in excess of tiie 
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mdcmnification otherwise pennittcd by Section 317 of the Califonua Corporations Code, 
subiect only to flie applicable limits set forth in Section 204 of the Cahfomia _ . 
Coioiations Codewthrcspectto actions forbreach of duty lo the corporation and its 



' 3 The foregoing amendment and restatement of Articles of Incorporation has been . -. 
duly approved by the board of directors. 

4 The Articles oflhcoipoTation .amendments as included in the Amended and 
Restated Articles of Incorporation (other than omissions required by Section 910 of the 
California Corporatioiis Code) have been duly approved by the required vote of . 
. shareholders in accbrdance with Section 902 and 903 of the Califorma Corporations 
Code. The Corporation has two classes of stock outstanding. Common Stock and Scnes 
A Preferred Stock and Series B Preferred Stock, wWch are entitled to vote with respect to 
the amendments set forth ia these restated articles. The number of. ' . 

outstanding shares of Common Stock is 1 1,091,492, of Series A is 519,000, andof Senes 
B is 2,499,500. The number of shares voting in favor of the amendment, with the 
Common Stock, Series A Pniferred Stock, and Series B Preferred Stock votmg separately 
as classes, equaled or exceeded the vote required. The percentage vote rcqmrcd for the 
approval of the amendments set forth was (a) more than 50% of all outstandmg Common 
Stock, and (b) more than 50% of Series APreferred Stock and Scries B, each votmg 
separately as a class. 
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State of California 

Secretary of State 




I, Cathy Mitchefl, Acting Secretary of State of the State of Caitfomia, 
hereby certify: 

That the attached transcript of _l_ page(s) was prepared by and in 
this office from the record on flie, of which it purports to be a copy, and that 
it is fuii. true! and correct 




IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the 
State of California this day of 



MAR 1 7 2005 



CATHY MTTCHELL 
Acting Secretaty of State 



Soe/Statd Pom CS-10B (REV 03J!t00Sf 
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ENDOR^iED « FILED 

CKBLTmCATE OF AWimMlilNT TO THE 
AMENDED AND RESTATED AHTlCUES OF INOORPOWATrON OF 
SINUSPI1AHMA,INC. 



The uadBr7(2R>^> Campbell and Jsmcs D. Munk, hxdby ctrliry (but: 

] . They arc tbs duly elected And ac&ti^ President and Secreiaiy, respectively, of SinuaPhonns, 
Inc., ft CsiiibniJft corporation. 

1 Artiele I of the Amended and Restated Artldca of Irieorpor«tion of thSs coqxtrstion is 
amended to i«ad as follows: 

*''l1h* iiainft of th fs Mifpomtion Is N»yx 7hmn», Jnc." 

3, Hie^fbcegoiiag Amondjncnt of die Amcodcd and R^sialed Arlkles of {nairparatlnn has been, 
duly kpprovod by tho hoard oT direolurs oT this vor^jnA ion. 

4. The I^rttgolngi Amoiidmont v^'ttic Aiaeadcd and Restttted Artic(e« of IntsorparaUan Ik:«ii 
duly approved by the xcqulrod voio of abaieJiolders la aceordflnce wiQi S*Mlkm 902 and 9Q3 of the Olirnmin 
Coipotatioii» Coda. Tin lolal Auinber uf pul^tAiidiiig shares entHiBd to vxite voth re&pACt to the fbresolil^ 
Amcndnient was 16,341^11 rfwres of Comruoa Stoc*. 2M,000 shares of Scries A Preferred Stock uid 
3.385^00 >iutm cf Series B Preferred Stxxk, of i&e corpontio]]. The rnunber of shares voting lit &LVOt of the 
CvtlHcfitii of AmendnuHit to the Restated Articles of Incorporation equaled or exceeded ilic vote rcquncd. 
The pcrcontage vote Feqoircd was a majority of the outstandlsj; shores of CommDn Stock, nnd Prsferretl Slock 
votiii j[ tcgptiicr as a ain^o dnsi. 

' The OiJd«w%)ied fUrtJier declaw tindef penaHy of pcijwy wider the hws of tic State of Calithnun ihnr 




